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NATIONAL FIREARMS ACT

B. U.S. v. Meadows, 91 F.3d 851 (7th Cir. 1996)- defendant convicted of possessing
firearm not registered to him, a short-barrel rifle. Relying upon Staples, the court reversed the
conviction, finding that the government failed to prove that the defendant knew the weapon had a
rifled bore.

C. Prior to submitting to FTB for determination, make sure you are able to prove the
defendant knew he possessed an NFA weapon.
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( How Firearms Registration Abuse & the “Essential
Operational Mechanism” of Guns May Adversely Affect
Gun Collectors )
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classified as “Any Other Weapon”
(AOW) under the NFA. I estimate
that fewer than 17,000 still exist to-
day. AOWs manufactured in the
United States in or before 1934 are
among the rarest of firearms, and are
highly prized by collectors.

What some people have told me
regarding their discovery of one of
these AOWs (usually a Game Getter
or Handy-Gun) in the estate of a par-
ent or other relative was disturbing.
Upon attempting to transfer the
ownership, ATF alleged the firearm
was not registered——rendering it il-
legal contraband that ncbody can
own. But, after searching, some peo-
ple said they found the registration.
ATF then allegedly declared an error
had been made, and processed the
transfer. It is well-known that ATF
will not allow any firearm, even a
rare collector’s item, to be voluntar-
ily re-registered.

On April 30, 1996, I testified be-
fore the House Subcommittee on
Treasury, Postal Service and General
Government Appropriaticns, which
funds the BATF. This opportunity oc-
curred because the Collectors Arms
Dealers Association (CADA) included
me as a witness, at the invitetion of
its then-President, L. Richard Little-
field. T'd known Dick since about
1989,

Dick was aware of my research
and thought it was time to make a
case for a more reasonable treatment
of these guns, as the law provides. In-
deed, in 1938, 1945 and 1954, the
Congress amended the NFA to pro-
vide for a more lenient treatment of
many of these firearms, and in 1960
unanimously declared that all AOWs
were mainly “gadget-type and unique
weapons, which are often sought after
by gun collectors,” and unlikely to be
used by criminals.

Under the Gun Control Act of
1968, the Congress provided that
BATF could adminstratively remove
guch firearms from the NFAifit deter-
mined they are mainly collector’s
items and are not likely to be used as
weapons. Under the 1968 provision,
BATF may have administratively re-

moved 50,000 to 100,000 firearms
from the NFA. Most are valuable
shoulder-stocked Luger and Mauser
semi-automatic pistols, or short-
barreled Marlin or Winchester “trap-
per” carbines. After their removal,
virtually none have been used by
criminals.

“... under Mr. Magaw’s logic,
BATF could outlaw the Ru-
ger 10-shot semiautomatic
target pistol because “there
is no practical difference be-
tween the two types of
weapons in terms of design

and function.”

My intention in testifying in
1996 was to: (1) put a well-researched
case on record disclosing the law and
legislative history that supports a
more reasonable treatment for “Any
Other Weapon” firearms which were
manufactured in the United States in
or before 1934, and (2) provide BATF
with an opportunity to do the right
thing. Perhaps predictably, BATF did
absolutely nothing, although I also
presented some evidence that BATF
had made errors in its record-keeping
on these guns.

So I came back and testified
again on April 8, 1997, almost a year
later, before the same subcommittee.
This time, I provided more details of
evidence I mentioned briefly in my
1996 testimony, by documenting
credible instances of mismanage-
ment, misconduct and wrongdoing by
BATF in administering the NFA, I
found evidence that BATF employees
have: (1) destroyed firearm registra-
tion documents rather than work on
them; (2) illegally registered nearly
2,600 NFA firearms after the 1968
amnesty period expired; (3) since
1981, continued to allow thousands of
machineguns and other NFA firearms
to be registered to people that BATF
knows are dead; and (4) added fire-
arms to the NFA database because
owners confronted BATF with regis-

tration documents, for which BATF
lost or destroyed its records. In 1996,
a federal district court dismissed five
convictions for posession of unregis-
tered NFA firearms on appeal because
of the unreliability of BATF’s firearm
registration records. Significantly,
BATF did not appeal the dismissals.

In May 1997 1
complained to the
Treasury Depart-
ment Inspector
General (IG), and
requested an inves-
tigation. The IG re-
sponded by refer-
ring my complaint
to BATF— which
was something like
putting my request
into a bottle and
consigning it to the
ocean off Cape
Horn. I made a further complaint to
the Congress that the IG simply
wasn’t doing its job, and that BATF
would probably simply exonerate it-
self. In early October 1997, the House
Committe on Government Reform
and Oversight directed the IG to inde-
pendently audit the BATF’s firearm
registration practices. Further infor-
mation about my 1997 testimony and
the current IG investigation may be
found on the Internet at the following
address: http:/www.cs.cmu.
edu/afs/cs.cmu.edu/user/wbard-
wel/public/nfalist/index.html

How this case turns out will be
criticaliy important for gun collectors
and the issue of firearms registration
by the federal government. What
happens when the government
messes up the registration records?
And what happens when the BATF
breaks the law? At the least, in my
judgement, the Congress will unques-
tionably not allow machineguns and
similar firearms to continue to be reg-
istered to persons that the BATF has
stated are dead.

Just as critical, in my judge-
ment, is the issue of banning firearms
on the basis of “their essential opera-
tional mechanism.” 1 have quoted
this phrase from a White House press

Continued on page 78
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release dated November
15, 1997. It contains the

by Eric M. Larson

How Firearm Registration

Abuse & the "ESSENTIAL
‘A OPERATIONAL
‘Y MECHANISM”
May Adversely Affect Gun Collectors

Continued from pagel9

Mr. Magaw’s state-
ment regarding the

text of a Memorandum to the Secre-
tary of the Treasury, directing him to
conduct a 120-day review of “whether
modified semiautomatic assault-type
rifles are properly importable under
the statutory sporting purposes test,”
and to suspend all imports of these
guns during the 120-day period.

I am concerned about how the
BATF will ultimately interpret politi-
cal directives such as this one, be-
cause of its past activities involving
handguns that are designed to fire
410 shotgun ammunition. As [ will
show, there are important similari-
ties and potentials for abuse of discre-
tion.

During the early 1990s, [ unsuc-
cessfully petitioned ATF to remove
the smooth bore H&R Handy-Gun
from the NFA. There is no credible
evidence that the
Handy-Gun would be
likely to be used as a
weapon. Indeed,
there aremorethana
dozen handguns de-
signed to fire .410
ammunition on the
market today. None
are subject to the
NFA because their
barrels are rifled;
however, more im-
portantly, none have been identified
as weapons of choice by criminals. A
single-shot .410 is a perfect small-
game or rodent gun, and not good for
much else.

In a letter to me dated July 20,
1994, BATF Director John W. Magaw
denied my appeal. The reason, Mr.
Magaw stated, is that there is no
“practical” difference between an
H&R Handy-Gun and a sawed-off
shotgun. Interestingly, Mr. Magaw
rejected my contention that there was
no “practical” difference between an
H&R Handy-Gun versus the .410
Thompson Contender pistol, a popu-
lar sporting firearm. “We fail to see
the basis for this comparison,” he
wrote, “because the Contender pistol
is not a smooth bore shot pistol sub-
ject to the NFA.”

410 Contender is “interesting’ be-
cause for 16 years, BATF field agents
took exactly the opposite posi-
tion—despite the fact that no less a
person than then-BATF Director Har-
old A. Serr had ruled that the .410
Contender was not subject to the
NFA. Mr. Serr made this ruling in an
official Memorandum dated February
11, 1969, which was distributed
throughout BATF, including all ATF
agents and other employees with law
enforcement or regulatory responsi-
bilities.

Nevertheless, on June 18, 1969,
BATF agents Cecil Wolfe and Paul
Westenberger (Washington, D.C., na-
tional office) and Victor Fezio (Boston
Office) threatened Kenneth Thomp-
son and Warren Center, of Thomp-
son/Center Arms, that BATF would

rule the .410 Contender to be an NFA
firearm if they didn’t stop manufac-
turing it. “Terminate production,”
Mr. Wolfe said, and instructed:
“Whatever your story will be, please
refrain from giving the impression
that the ‘Contender’ is a firearm un-
der the NFA.” Mr. Wolfe’s threat was
flat out illegal, but effective. Mr.
Thompson and Mr. Center complied,
as do virtually all people who are
threatened with either a criminal ac-
tion or the economic disruption of
their livelihood by a federal law en-
forcement agency with unlimited re-
sources.

Mr. Wolfe's threat worked until
1985, when a Freedom of Information
Act request by attorney Stephen P.
Halbrook revealed the existence of
the February 1969 memorandum.

Production of the .410 Contender
soon resumed. Today, the .410 Con-
tender is one of at least a dozen differ-
ent modern handguns designed to fire
.410 shotgun ammunition being cur-
rently manufactured and sold in the
United States today. None are subject
to the NFA because their barrels are
rifled. Perhaps most importantly,
none have to my knowledge ever been
identified as weapons of choice used
by criminals. I believe there are hun-
dreds of thousands of modern .410
handguns in circulation today—the
vast majority tucked in a fishing
tackle box or hunting jacket to take on
a hunting or fishing trip, for use
against snakes, vermin or small
game. I have found no credible evi-
dence that any of these guns are com-
monly used in street crimes, or that
they are weapons of choice by crimi-
nals.

In a 1981 prosecution, BATF ar-
gued in federal court that it was le-
gally impossible for a firearm such ag
the smooth bore H&R Handy-Gun
and a sawed-off shotgun to be re-
garded equal under the NFA. The
law, BATF argued, requires a firearm
like the Handy-Gun to be given “spe-
cial and more lenient treatment” than
a sawed-off shotgun. (In this particu-
lar case, a person sawed off the barrel
of a 12 gauge shotgun, installed a pis-
tol grip, and claimed it was an AOW.)
The BATF presented an ironclad case
that a sawed-off shotgun and an AOW
are not identical, and cannot be iden-
tical according to law and legislative
history. Although a sawed-off shot-
gun, a .410 H&R Handy-Gun, and a
.410 Contender are all capable of fir-
ing identical ammunition through a
barrel of nearly identical length,
those shared characteristics are le-
gally meaningless regarding their le-
gal classification as firearms.

A similar example makes the
point another way, and also illus-
trates why BATF’s position is legally
incorrect. Consider that the NFA pro-
hibits the unauthorized cutting down
of a conventional shotgun or rifle (re-
gardless of caliber) to make a conceal-
able firearm. Thus, a person who
sawed off the barrel of a Ruger 10-22
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carbine to a length of 10", and fash-
ioned its stock into a pistol grip, would
violate the NFA if he or she did not
pay a $200 tax to “make” the firearm,
as well as obtain advance approval
from BATF before making it. Note
that a standard Ruger 10-shot semi-
automatic target pistol with a 10"
barrel is functionally identical to the
sawed-off carbine. That is, each fire-
arm is a semiautomatic, capable of
firing 10 rounds of .22 caliber ammu-
nition through a 10" barrel, and is
concealable on the person.

Itis clear, however, that the Con-
gress, by requiring that a $200 tax be
paid to “make” a concealable firearm
by cutting down a conventional rifle
or shotgun, requiring advance per-
mission to “make” such a firearm, and
requiring its registration, that the
Congress intends to reduce the legal
manufacture of firearms made by cut-
ting down conventional shotguns or
rifles. The Congress has not, how-
ever, enacted a prohibitive tax and
burdensome legal restrictions upon
the manfacture and sale of a conceal-
able, 10-shot semiautomatic firearm
with a 10" barrel, such as the Ruger
.22 caliber target pistol.

Yet, under Mr. Magaw’s logic,
BATF could outlaw the Ruger 10-shot
semiautomatic target pistol because
“there is no practical difference be-
tween the two types of weapons in
terms of design and function.” In this
example, the point is clear and the
language is much less emo-
tional—and no less correct than in the
example involving an H&R Handy-
Gun. Ttislegally incorrect for Mr. Ma-
gaw to use the terms “design and
function” to place a firearm in some
clagsification that is different from
what the Congress has specifically de-
fined. Should an ordinary, perfectly
legal .22 Ruger semiautomatic target
pistol with a 10" barrel be outlawed
simply because a sawed-off Ruger .22
semiautomatic carbine with a 10"
barrel and a pistol grip is capable of
firing the same ammunition and is
also concealable? If Mr. Magaw’s logic
were followed, then BATF could
probably successfully outlaw virtu-

ally every sporting firearm in the
United States.

Which bring us to 1997, and the
White House memorandum to the

Treasury Department regarding “Im-
portation of Modified Semiautomatic
Assault-Type Rifles,” which was writ-
ten at the order of President Bill Clin-
ton. Again, consider the language:
“Manufacturers have modified many
of these weapons banned in 1989 to re-
move certain military features with-
out changing their essential gpera-
tional mechanism” (emphasis added).

I believe this is a pretty slippery
slope. I predicted this would happen and
said so in an article in the June 1995 is-
sue of CADA Gun Journal, and I quote:

“The NFA is relevant to any citi-
zen who owns a sporting firearm-—not
just to people who choose to own a gun
for self-protection. The “assault
weapon ban” has lots of regulatory
tensions, because “assault weapons”
are classified as Title I firearms. NFA
firearms—machine guns, and the
like—are classified as Title II fire-
arms. Under the Gun Control Act of
1968, firearms that don’t have a
“sporting purpose” are supposed to be
classified under Title II. Thisis why I
believe there will be continuous diffi-
culty over how so-called “assault
weapons” are regulated. And if past
history is any guide, ATF will misap-
ply the law to include sporting fire-
arms exempted from the ‘ban.”

In my judgement, gun collectors
are on the verge of facing the grav-
est—and, perhaps, the most bi-
zarre—challenge ever concocted by
the government. Namely, how can
one differentiate between collector’s-
item semiautomatic firearms and so-
called “assault weapons” if the basis
for making a decision is “their essen-
tial operational mechanism”? It
seems to me that “their essential op-

erational mechanism” is obviously
identical. Where does that leave us?

To confront the “essential opera-
tional mechanism” issue, I have ex-
plained why firearms
like Marble’s Game
Getter Gun and the
smooth bore H&R
Handy-Gun are valu-
able historical arti-
facts, and the fact that
the Congress deter-
mined in 1960 they are
mainly collector’s items and unlikely
to be used as weapons by criminals.
Why are they valuable historical arti-
facts? In short, they: (1) were created
at a time when there were virtually no
laws regarding firearm design; (2) are
very specialized firearms that had a
limited commercial market even at
the time they were manufactured; (3)
unlike any other NFA firearm, the
Congress repeatedly lessened con-
trols on them, although the NFA vir-
tually destroyed the retail market for
these types of firearms; (4) represent
aunique niche in U.S. firearms evolu-
tion, design and genealogy, and
there’s nothing else like them; and (5)
are extremely rare—I believe that
fewer than 17,000 still exist. Yet, in
1997, these pre-1934 AOWs are still
controlled as strictly as machineguns.
I am committed to trying to achieve a
more reasonable treatment under the
law for these particular AOWs.

Given the difficulties I have en-
countered, I believe that gun collec-
tors are on the verge of beginning to
experience serious problems in ex-
plaining to the government why cer-
tain semiautomatic rifles are collec-
tor’s items. I also believe that gun
control law and policy should be
guided by facts, rather than by emo-
tional appeals which bear no relation-
ship to the particular firearms being
regulated.

Eric M. Larson is a contributing Editor to the Blue Book
of Gun Values, the Standard Catalog of Firearms, the
Official Price Guide to Antigue and Modern Firearms,
and has been a Life Member of the National Rifle Asso-
ciation of America since 1968. His research has been
published in The Gun Report, Machine Gun News,
Guns Ilustrated, and he is author of Variations of the
Smooth Bore H&R Handly-Gun: A Pocket Guide to Their
Identification. A journalist and demographer by training,
he graduated with honors in 1974 from the University of
Texas at Austin, where he also earned a Ph.D. and three
master’s degrees.
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(U.S. Government’s Brief in Support of Cross Motion For
Summary Judgment And In Opposition to Plaintiff’s
Motion For Summary Judgment)
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
EVANSVILLE DIVISION

FREEDOM ORDNANCE MFG., INC.,
Plaintiff,

V. Case No. 3:16-cv-243-RLY-MPB

)

)

)

)

)

)
THOMAS E. BRANDON, Director, )
Bureau of Alcohol Tobacco Firearms )
and Explosives, )
)

Defendant. )

BRIEF IN SUPPORT OF CROSS MOTION FOR SUMMARY JUDGMENT AND IN
OPPOSITION TO PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT

Freedom Ordnance Manufacturing, Inc. (“Freedom™) is a firearms manufacturer
headquartered in Chandler, Indiana. In this case, Freedom challenges a decision by the Bureau
of Alcohol, Tobacco, Firearms, and Explosives (“ATF”) that a device Freedom seeks to
manufacture and market is a “machinegun” as defined under the National Firearms Act, 26
U.S.C. § 5845(b). ATF’s decision is not arbitrary and capricious, but is supported by the

administrative record. Based on the foregoing, ATF is entitled to summary judgment.
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STATEMENT OF MATERIAL FACTS NOT IN DISPUTE!

Freedom Ordnance Manufacturing, Inc. (“Freedom™) is a federally-licensed firearms
manufacturer with its principle place of business in Chandler, Indiana. (Docket No. 1 92.)
Freedom designed an Electronic Reset Assist Device (“ERAD”) for commercial sale to the
general public. (Docket No.199.) The purpose of the ERAD, as described by Freedom, is to
“improve firearm design” to assist the firearm user’s “ability to continually pull the trigger in a
rapid manner when a high rate of fire is desired.” (Administrative Record (“AR”) 0025; Patent
documents.)

The Firearms and Ammunition Technology Division (“FATD”) of ATF, through its
Firearms Technology Industry Services Branch (“FTISB”), provides expert technical support to
ATF, other Federal agencies, State and local law enforcement, the firearms industry, Congress,
and the general public. ATF, Firearms Ammunition and Technology (2017), available at

FTISB is responsible for
technical determinations concerning types of firearms approved for importation into the United
States and for rendering opinions regarding the classification of suspected illegal firearms and
newly designed firearms. Id.

There is no requirement in the law or regulations for a manufacturer to seek an ATF
classification of its product prior to manufacture. See Bureau of Alcohol, Tobacco, Firearms

and Explosives, National Firearms Act Handbook 7.2.4 (2017), available at

! As discussed in Legal Background, Section D, the typical Fed. R. Civ. P. 56 standard and
procedural structure does not apply in an APA review case. Accordingly, the Defendant is not
required to marshal evidence showing material issues of fact in dispute and the typical
“Statement of Material Facts Not In Dispute” does not apply, but is offered for factual context.
Specific sections of the Record are cited in the relevant portions of the Argument section.

2
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ATF, however, encourages
firearms manufacturers to submit devices for classification before they are offered for sale to
ensure that the sale of such devices would not violate the Federal firearms laws and regulations.
Id. ATF responds to classification requests with letter rulings that represent “the agency's
official position concerning the status of the firearms under Federal firearms laws.” /d. at
7.24.1.

A, The November 2015 Submission

In November 2015, Freedom submitted a request to FTISB to examine a “trigger reset
device.” (AR 0002; 0005 — 17 (photos of submission).) Freedom submitted a prototype of the
device, along with correspondence, and a Bushmaster Model XM15-E2S AR-type firearm to be
used in testing the prototype. (/d)

FTISB closely examined and tested the prototype. (AR 0003.) As part of the
examination, FTISB staff fired an AR-type rifle? with the prototype attached. (/d.) FTISB
staff noted two instances of machinegun function with the prototype device attached. (/d.)
Specifically, FTISB found that trigger reset device, when attached to the test weapon, converted
it into a weapon that fired automatically — “firing more than one shot without manual reloading
by a single function of the trigger.” (/d.) Based on the examination and testing conducted,
FTISB determined that the trigger reset device was a “machinegun” as defined in 26 U.S.C. §
5845(b), and notified Freedom in a letter dated March 23, 2016. (AR 0002 —4.)

B. The April 2016 Submission and October 27, 2016 Classification Decision

2FTISB ended up using an ATF AR-type firearm to field test the prototype device because it
noted a deformity in the Bushmaster Model XM15-E2S AR-type firearm submitted by Freedom.

(AR 0003.)
3
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In April 2016, Freedom submitted a new sample prototype of its trigger reset assist
device (referred to as the “ERAD”). (AR 0001.) According to Freedom, the new sample
prototype “is a total redesign” of the initial prototype. (AR 0001.) In the submission,
Freedom included two sample prototypes of the device, along with 9-volt lithium batteries, and
DVDs showing demonstrations of live firing and disassembly of the device. (/d) Although
Freedom did not explicitly request a classification from FTISB on its prototype, FTISB treated
the submission as such because the letter referred back to the Agency’s March 23, 2016,
classification and stated that Freedom “worked very hard to correct” the issues identified in the
March 23, 2016, letter. (/d.)

On or about September 7, 2016, Freedom submitted a supplemental letter to FTISB in
support of its April 2016 request for classification of the ERAD. (AR 0018 —24.) The
supplemental materials included a letter from Freedom’s counsel setting forth Freedom’s
position that the ERAD should not be classified as a machinegun. (AR 0018 -24.) The
supplemental materials also included a sixteen minute demonstration video of the ERAD, and
written materials, including Freedom’s purported patent application for the ERAD. (AR 0018;
ARO0025 —46.) In the video, Freedom states that the ERAD permits the shooter to discharge
450 to 500 rounds per minute. (AR 0047.)

FTISB examined that submission and supplemental materials, including the
demonstration video. (AR 0070 —71.) Specifically, FTISB disassembled and examined the
two sample ERAD prototypes. (I/d) FTISB examined each component part of the ERAD and
its design features and characteristics. (AR 0071 —72.) FTISB staff also conductc%d field

testing of the ERAD by attaching it to and firing from commercially-available Remington and

Exhibit A, Pg. 692



Case 1:18-cv-02988-DLF Document 58-2 Filed 03/31/20 Page 20 of 250

PMC rifles and a Bushmaster Model XM15-E2S AR-type firearm. (AR 0072.) During the
test-fire portion of the examination, staff observed machinegun function six times. (I/d.)
Specifically, FTISB personnel observed that a single pull of the ERAD trigger - designated as the
“primary trigger” - initiated the firing sequence, which caused firing until the trigger finger was
removed. (AR 0073.)

By letter dated October 27, 2016, FTISB issued a classification on Freedom’s ERAD
trigger system. (AR 0070 - 82.) In the eleven-page letter, FTISB described (1) the
composition of the trigger and grip assembly, including its several constituent parts; (2) FTISB’s
process for examining and testing the ERAD trigger system; (3) its observations of the ERAD
trigger system functionality and the firing effect that was produced when the ERAD was applied
to a firearm (i.e., the prototype sent by Freedom) and test-fired; and (4) a breakdown of the firing
sequence with and without the ERAD, including several accompanying illustrations. (/d.)

FTISB concluded that the ERAD is properly classified as a machinegun. Significantly,
FTISB found that “the firing sequence is initiated by a pull of the primary trigger and
perpetuated automatically by shooter’s constant pull and the reciprocating, battery-powered
metal lobe repeatedly forcing the primary trigger forward.” (AR 0073.) Thus, “[a] single pull
of the trigger by the shooter therefore starts a firing sequence in which semiautomatic operation
is made automatic by an electric motor.” (/d.) FTISB found that because the shooter does not
have to release the trigger for subsequent shots to be fired, the firing sequence is continually
engaged as long as the shooter maintains constant rearward pressure (a pull) on the trigger and
the motor continues to push the shooter’s finger forward. (/d.) In other words, as long as the

trigger is depressed, the firearm continues to fire until either the trigger finger is removed, the
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firearm malfunctions, or it runs out of ammunition. (/d.)

FTISB therefore concluded that the installation of an ERAD on a semiautomatic firearm
causes that firearm to shoot automatically (through the automatic functioning made possible by
the electric motor), more than one shot, by a single function (a single constant pull) of the
trigger. FTISB therefore properly concluded that the ERAD is classified as a combination of
parts designed and intended for use in converting a semiautomatic rifle into a machinegun under
26 US.C. § 5845(b). (AR at 79-80; 80-82.)

THE COURT MUST STRIKE AND DISREGARD
FREEDOM’S EXTRA-RECORD EVIDENCE

Freedom brings its claim under the Admuinistrative Procedure Act, 5 U.S.C. § 704,
challenging ATF’s decision that Freedom’s ERAD device be classified as a machinegun.
(Docket No. 1; Docket No. 24.) As discussed further below, review of the agency’s decision
under the APA is conducted using an arbitrary and capricious standard, and the Court’s review is
limited to the administrative record lodged by the agency. Fla. Power & Light Co. v. Lorion,
470 U.S. 729, 743-44 (1985) (“The task of the reviewing court is to apply the appropriate APA
standard of review, 5 U.S.C. § 706, to the agency decision based on the record the agency
presents to the reviewing court.”); Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S.
402, 420 (1971) (“That review is to be based on the full administrative record that was before the
Secretary at the time he made his decision.”), overruled on other grounds by Califano v. |
Sanders, 430 U.S. 99 (1977); Highway J Citizens Grp. v. Mineta, 349 F.3d 938, 952 (7th Cir.
2003) (“the reviewing court considers only the administrative record already in existence, not
some new record made initially [in that court].”).

In support of its motion for summary judgment, Freedom submitted the declarations of

6
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Michael Winge (P1.’s Ex. D, Docket No. 24-4) and Richard Vasquez (P1.’s Ex. E, Docket No.
24-5). Mr. Winge is one of the owners of Freedom Manufacturing. (P1l.’s Ex. D, Docket No.
24-4.) Several paragraphs of his declaration recount correspondence between FTISB and
Freedom, which is already contained in the Administrative Record and which is the best
evidence of its contents. (See Pl.’s Ex. D, Docket No. 24-4, 17 18 —20.) The remaining
paragraphs contain Mr. Winge’s opinions about the ERAD and his arguments regarding why the
ERAD should not be classified as a machinegun. Mr. Winge’s opinions are merely that — his
opinions — and are not part of the official record containing the information upon which ATF
relied in issuing its decision. The Court should strike and disregard these opinions because the
Court’s review is limited to the administrative record lodged by ATF. Freedom did not
challenge or move to supplement that administrative record; therefore, it is complete. Highway
J Citizens Grp., 349 F.3d at 952; see also United States Postal Serv. v. Gregory, 534 U.S. 1, 10
(2001) (“a presumption of regularity attaches to [g]overnment agencies’ actions.”); Spiller v.
Walker, No. A-98-CA-255-SS, 2002 U.S. Dist. Lexis 13194, *26-27 (W.D. Tex. July 19, 2002)

“any legal conclusions and post-[decision] evidence within the declarations and argumentation
offered simply to contest the agencies’ experts are not admissible.”).

Richard Vasquez appears to be a witness who was retained by Freedom to provide his
expert opinion regarding the ERAD’s classification. (PL.’s Ex. E, Docket No. 24-5.) Expert
reports are generally not permitted in an APA review case. Vi Yankee Nuclear Power Corp. v.
NRDC, 435 U.S. 519, 555 (1978) (“the role of a court in reviewing the sufficiency of an
agency’s consideration . . . is a limited one, limited both by the time at which the decision was

made and by the statute mandating review.”). Both the Supreme Court and the Seventh Circuit
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have emphasized that “the focal point for judicial review should be the administrative record
already in existence, not some new record made initially in the reviewing court.” Camp v. Pitts,
411 U.S. 138, 142 (1973); Cronin v. USDA, 919 F.2d 439, 443 (7th Cir. 1990) (“it is imprudent
for the generalist judges of the federal district courts and courts of appeals to consider
testimonial and documentary evidence bearing on those questions unless the evidence has first
been presented to and considered by the agency.”); see also Airport Cmtys Coal. v. Graves, 280
F. Supp.2d 1207, 1213 (W.D. Wash. 2003) (holding that APA was intended to preclude
“Monday morning quarterbacking™).

The Vasquez Declaration simply criticizes the agency’s analysis, but under the APA the
Court must allow the agency to rely on its own experts’ opinions even if a plaintiff has other
expert opinions. Marsh v. Or. Natural Res. Council, 490 U.S. 360, 378 (1989) (“When
specialists express conflicting views, an agency must have discretion to rely on the reasonable
opinions of its own qualified experts, even if as an original matter, a court might find contrary
views more persuasive.”). Therefore, even if a so-called “expert” conclusion would contradict
the agency’s expert’s conclusions, this Court can give it no force. Greenpeace Action v.
Franklin, 14 F.3d 1324, 1335 (9th Cir. 1992).

Based on the foregoing, the Court must strike and disregard the Winge and Vasquez
Declarations.

LEGAL BACKGROUND
A. The National Firearms Act and Gun Control Act
The National Firearms Act of 1934, 26 U.S.C. Chapter 53, and the Gun Control Act of

1968, 18 U.S.C. Chapter 44, comprise the relevant federal framework governing the firearm
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market. The Gun Control Act generally makes it unlawful for a person to transfer or possess a
machinegun manufactured on or after May 19, 1986. 18 U.S.C. § 922(0). ATF is charged
with administering and enforcing both the National Firearms Act and the Gun Control Act. 28
C.F.R. §0.130(a)(1)«2).

18 U.S.C. § 922(a)(4) states that it shall be unlawful —

(4) for any person, other than a licensed importer, licensed manufacturer, licensed

dealer, or licensed collector, to transport in interstate or foreign commerce any

destructive device, machinegun (as defined in section 5845 of the Internal

Revenue Code of 1986), short-barreled shotgun, or short-barreled rifle, except as

speciﬁpally authorized by the Attorney General consistent with public safety and

necessity;

Accordingly, with the limited exception of State, Federal and local law enforcement
agencies, it is unlawful for any person to transfer or possess a machinegun manufactured on or
after May 19, 1986. Moreover, machineguns must be registered in the National Firearms
Registration and Transfer Record and may only be transferred upon the approval of an
application. 26 U.S.C. § 5812. The National Firearms Act makes it unlawful to manufacture
a machine gun in violation of its provisions. 26 U.S.C. § 5861(f).  Specifically, the National
Firearms Act requires that a person shall obtain approval from ATF to make a National Firearms
Act firearm, which includes a machinegun. 26 U.S.C. §§ 5922, 5845(a). Similarly, licensed
manufacturers are required to notify ATF by the end of the business day following manufacture
of a NFA firearm. 26 U.S.C. § 5841(c), 27 CFR 479.103.

B. The Definition of a Machinegun

The National Firearms Act, 26 U.S.C. § 5845(b), defines a machinegun® as

3 Although more commonly spelled “machine gun,” the applicable statutes use the spelling

“machinegun.”
9
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any weapon which shoots, is designed to shoot, or can be readily restored to

shoot, automatically more than one shot, without manual reloading, by a single

function of the trigger. The term shall also include the frame or receiver of any

such weapon, any part designed and intended solely and exclusively, or

combination of parts designed and intended, for use in converting a weapon into a

machinegun, and any combination of parts from which a machinegun can be

assembled if such parts are in the possession or under the control of a person.
See also 27 C.F.R. § 478.11 (stating same).

The Gun Control Act incorporates the National Firearms Act’s definition of machinegun
and defines machinegun identically to the National Forearms Act. 18 U.S.C. § 922(a)(4).
Both statutory definitions of a machinegun therefore include a combination of parts designed and
intended for use in converting a weapon into a machinegun. /d.  This language includes a
device that, when activated by a single pull of the trigger, initiates an automatic firing cycle that
continues until the finger is released or the ammunition supply is exhausted. See ATF Rule
2006-2 (AR at 630-32.)

C. The Administrative Procedure Act

The Administrative Procedure Act (APA) requires that the Court “hold unlawful and set
aside agency action, findings, and conclusions” that are “arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with law.” 5 U.S.C. § 706(2)(A). The “scope of
review under the ‘arbitrary and capricious' standard is narrow and a court is not to substitute its
judgment for that of the agency.” Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut.
Auto. Ins. Co., 463 U.S. 29, 43 (1983). The Court must be satisfied that the agency has
“examine[d] the relevant data and articulate[d] a satisfactory explanation for its action including

a rational connection between the facts found and the choice made.”” Alpharma, Inc. v. Leavitt,

460 F.3d 1, 6 (D.C. Cir. 2006) (quoting State Farm, 463 U.S. at 43). The agency’s decisions

10
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are entitled to a “presumption of regularity,” Citizens to Pres. Overton Park, Inc. v. Volpe, 401
U.S. 402, 415 (1971), and although “inquiry into the facts is to be searching and careful, the
ultimate standard of review is a narrow one,” id. at 416.

(£33

Federal courts are particularly deferential towards the “‘scientific determinations’” of the
agency, which are “presumed to be the product of agency expertise.” Franks v. Salazar, 816
F.Supp.2d 49, 55 (D. D.C. 2011) (quoting Balt. Gas & Elec. Co. v. Natural Res. Def. Council,
Inc., 462 U.S. 87, 103 (1983)). The Court’s review is confined to the administrative record,
subject to limited exceptions not at issue here. See Camp v. Pitts, 411 U.S. 138, 142 (1973)
(“[T]he focal point for judicial review should be the administrative record already in existence,
not some new record made initially in the reviewing court.”). See also Sig Sauer, Inc. v. Jones,
133 F. Supp. 3d 364, 371 (D.N.H. 2015), aff’d sub nom. Sig Sauer, Inc. v. Brandon, 826 F.3d
598 (1st Cir. 2016) (recognizing that classification determinations “require expertise that is well
within the ATF’s grasp” and that “its conclusions are entitled to substantial deference from a
reviewing court.”) (citing Marsh v. Or. Natural Res. Council, 490 U.S. 360, 378 (1989)).

D. Summary Judgment in APA Cases

Under the APA, “courts are to decide, on the basis of the record the agency provides,
whether the action passes muster under the appropriate APA standard of review.” Fla. Power &
Light Co., 470 U.S. at 743-44. Because extra-record evidence and trials are inappropriate in
APA cases, courts decide APA claims via summary judgment based on the administrative record
the agency compiles. Cronin, 919 F.2d at 445 (“Because the plaintiffs are not entitled to present
evidence in court to challenge the [decision-maker’s] decision . . . , there will never be an

evidentiary hearing in court.”); Nw. Motorcycle Ass’n v. USDA, 18 F.3d 1468, 1472 (9th Cir.

11
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1994).

Although summary judgment is the procedural mechanism by which the Government is
presenting its case, the limited role federal courts play in reviewing such administrative decisions
means that the typical Federal Rule 56 summary judgment standard does not apply. See
Citizens for Appropriate Rural Roads, Inc. v. Foxx, 14 F. Supp. 3d 1217, 1228 (S.D. Ind. March
31, 2014) (Barker, J.) (citing Cronin, 919 F.2d at 445); see also Sierra Club v. Mainella, 459
F.Supp.2d 76, 8990 (D. D.C. 2006). Instead, in APA cases, “[t]he factfinding capacity of the
district court is thus typically unnecessary to judicial review of agency factfinding . ... [CJourts
are to decide, on the basis of the record the agency provides, whether the action passes muster
under the appropriate APA standard of review.” Florida Power & Light Co., 470 U.S. at 744—
74.

ARGUMENT

Plaintiff raises several challenges to FTISB’s classification decision. As discussed
below, FTISB conducted a thorough examination of the ERAD, and fully disclosed the findings
supporting its decision. FTISB’s decision was not arbitrary and capricious, but is supported by
the facts as presented in the administrative record, and is a reasonable interpretation of the
statute. Defendant is entitled to judgment in its favor on all of the Plaintiff’s claims.

A. ATF’s Decision Is Not Arbitrary and Capricious.

A machinegun is defined in part as any weapon that shoots “automatically more than one
shot, without manual reloading, by a single function of the trigger.” -26 U.S.C. § 5845(b). The
term also includes any “combination of parts designed and intended, for use in converting a

weapon into a machinegun.” Id. In the definition of machinegun, neither the National

12
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Firearms Act nor the Gun Control Act further define the phrase “single function of the trigger.”
The test firing of Plaintiff’s prototype—an AR-15 semi-automatic rifle (Bushmaster Model
XMI150E2S) with an integrated ERAD grip—demonstrated that, once the grip button was pulled
(activating the motor) concurrent with constant rearward pressure being applied to the trigger
extension (which Plaintiffs refer to as the “reset bar”), the weapon fired more than one shot
without manual reloading and without any additional action on the shooter’s part. Indeed, the
weapon fired continuously until the shooter stopped applying rearward pressure to the trigger
extension, or the ERAD’s ammunition supply was exhausted. (AR at 79, 47 (demonstration
video).) Additionally, when equipped with the ERAD, the weapon fired at a very high rate of
speed, discharging up to 500 rounds per minute. (AR 0047.) Thus, the nature and mechanics
of the ERAD support FTISB’s finding that it converted the semiautomatic firearm to a
machinegun.

FTISB’s conclusion is consistent with the National Firearm’s Act’s legislative history, in
which the drafters equated “single function of the trigger” with “single pull of the trigger.” See
National Firearms Act: Hearings Before the Committee on Ways and Means, H.R. Rep. No.
9066, 73rd Cong., 2nd Sess., at 40 (1934) (“Mr. Frederick.[ ] The distinguishing feature of a
machine gun is that by a single pull of the trigger the gun continues to fire as long as there is any
ammunition in the belt or in the magazine. Other guns require a separate pull of the trigger for
every shot fired, and such guns are not properly designated as machine guns. A gun, however,
which is capable of firing more than one shot by a single pull of the trigger, a single function of
the trigger, is properly regarded, in my opinion, as a machine gun.”); see also George C. Nonte,

Jr., Firearms Encyclopedia 13 (1973) (the term “automatic” is defined to include “any firearm in

13
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which a single pull and continuous pressure upon the trigger (or other firing device) will produce
rapid discharge of successive shots so long as ammunition remains in the magazine or feed
device — in other words, a machinegun”).

FTISB’s decision is also consistent with the ordinary meaning of the term “function,”
which includes “any of a group of related actions contributing to a larger action.” Webster’s
Ninth New Collegiate Dictionary, 498 (1986); see also Random House Thesaurus College
Edition, 297 (1984) (a synonym of function is “act”). Here, the action, or act, is pulling the
trigger, which leads to the automatic firing.

Courts have also interpreted “function” as the action of pulling the trigger. See Staples
v. United States, 511 U.S. 600, 600 (1994) (“The National Firearms Act criminalizes possession
of an unregistered ‘firearm,” 26 U.S.C. § 5861(d), including a ‘machinegun,’ § 5845(a)(6), which
is defined as a weapon that automatically fires more than one shot with a single pull of the
trigger, § 5845(b).”); see also id. at 602 n.1 (“As used here, the terms ‘automatic’ and ‘fully
automatic’ refer to a weapon that fires repeatedly with a single pull of the trigger. That is, once
its trigger is depressed, the weapon will automatically continue to fire until its trigger is released
or the ammunition is exhausted. Such weapons are ‘machineguns’ within the meaning of the
Act.”).

In United States v. Fleischli, 305 F.3d 643, 655-56 (7th Cir. 2002), the Seventh Circuit
held that a “minigun” was a machinegun even though it was “activated by means of an electronic
on-off switch rather than a more traditional mechanical trigger.” Despite Fleischli’s arguments
that the minigun was not a machinegun because it was not fired by pulling a traditional trigger,

but rather was fired using an electronic switch, the court found to the contrary: “Fleischli's
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electronic switch served to initiate the firing sequence and the minigun continued to fire until the
switch was turned off or the ammunition was exhausted. The minigun was therefore a machine
gun as defined in the National Firearms Act.” Id. (superseded by statute on other grounds); see
also United States v. Oakes, 564 F.2d 384, 388 (10th Cir. 1977) (rejecting defendant’s argument
that because he had constructed a weapon with two triggers, it would not fire by a single function
of the trigger, finding “it is undisputed that the shooter could, by fully pulling the trigger, and it
only, at the point of maximum leverage, obtain automation with a single trigger function. We
are satisfied the gun was a machine gun within the statutory definition both in law and fact.”)

Similarly here, the ERAD is a component that, when attached to a rifle, causes the rifle to
function automatically. The ERAD allows the firing sequence to be initiated by a single pull of
the primary trigger, which is continually engaged as long as the shooter maintains rearward
pressure on the trigger and the motor continues to push the shooter’s finger forward. (AR 0073;
79-80.) Because the ERAD is a combination of parts designed and intended for use in
converting a semiautomatic firearm into weapon which shoots automatically more than one shot
by a single action—the pull of the trigger—it is a machinegun. ATF’s decision is not arbitrary
or capricious, but is consistent with the facts based on a thorough examination and testing of the
ERAD’s functionality.

B. ATPF’s Classification is Consistent with Public Policy.

Because of their rapid rate of fire, machineguns have long been considered inherently
dangerous and are therefore strictly regulated and generally unlawful to possess. See 18 U.S.C.
§ 922(0); United States v. Brock, 724 F.3d 817, 824 (7th Cir. 2013) (“Congress has grouped

together sawed-off shotguns, machineguns, and a variety of dangerous explosive devices for
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stringent restrictions on possession and strict registration requirements for those that can be
possessed lawfully.”); United States v. Brazeau, 237 F.3d 842, 845 (7th Cir. 2001) (“The point is
that most firearms do not have to be registered-only those that Congress found to be inherently
dangerous.”); United States v. Kruszewski, No. 91-0031P, 1991 WL 268684, at *1 (N.D. Ind.
Dec. 10, 1991) (“The categories of firearms covered by U.S.C. Title 26 include only particularly
dangerous weapons such as machineguns . . . . In District of Columbia v. Heller, 554 U.S. 570,
627 (2008), the Supreme Court discussed a machinegun (M-16), and recognized a “limitation on
the right to keep and carry arms” that includes "dangerous and unusual weapons.” See also
United States v. Spires, 755 F.Supp. 890, 892 (C.D. Cal. 1991) (“Congress believed these
particular weapons, as opposed to firearms in general, are extremely dangerous and serve
virtually no purpose other than furtherance of illegal activity.”).

The device at issue in this case — the ERAD grip — enables a firearm to produce automatic
fire with a single pull of the trigger, and therefore makes an otherwise semiautomatic firearm
into one of the “dangerous and unusual weapons” recognized by the Heller court.. A rifle with
the ERAD will continue to fire automatically once the trigger is pulled and remains depressed,
with no further action by the shooter required. The widely-available Bushmaster Model

XMI150E2S fires at a rate of one shot per trigger pull and up to 120 rounds per minute.* When

4 Although there are no official documents establishing a maximum firing rate, it is thought that
120 rounds per minute would be a ceiling. Obviously, the rate of fire depends on how fast the
shooter can pull and release the trigger. The Department of the Army has published 45 rounds
per minute as the maximum effective rate of fire for AR-type weapons, meaning the number of
shots that allow the shooter to effectively engage the intended target. See Department of the
Army, Field Manual (FM) 3-22.9, Rifle Marksmanship M16-/M4-Series Weapons, Ch. 2-1
(Characteristics of M16-/M4-Series Weapons), Aug. 2008, available at
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved
=0ahUKEwixkfTIrPzT AhUKwiYKH{9iA30QF ggnMA A &url=http%3 A %2F%2Fusacac.army.m
16
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the ERAD device is attached to it, however, the same rifle is capable of firing at a rate of up to
500 rounds per minute. (AR 0047.) This unhindered automatic firing capability is the very
danger that the National Firearms Act was intended to protect against. See 149 Cong. Rec.
H2944-02, H2950 (Apr. 9, 2003) (“these weapons ... are inherently dangerous™); United States
v. Newman, 134 F.3d 373 (6th Cir. Jan. 21, 1998) (unpublished) (“Although the National
Firearms Act is ostensibly a revenue-generating statute enacted under Congress’s taxation power,
it is clearly designed to regulate the manufacture, transfer, and possession of dangerous weapons.
Although the means by which Congress advanced its objectives are somewhat roundabout, close
analysis of the relevant provisions reveals an unmistakable intent to prohibit possession of any
machine gun the manufacture or importation of which was not explicitly authorized by the
Bureau of Alcohol, Tobacco, and Firearms.”). Nor is such easy transformation to an automatic
firearm consistent with the prohibition imposed by section 922(0) of the Gun Control Act. See
United States v. Haney, 264 F.3d 1161, 1168 (10th Cir. 2001) (“banning possession of post 1986
machine guns is an essential part of the federal scheme to regulate interstate commerce in
dangerous weapons.”). Accordingly, ATF’s assessment of the functionality of the ERAD grip,
including its ability to convert a firearm into an automatic weapon, support ATF’s finding that
the ERAD is properly classified as a machinegun.

C. Freedom’s “Reset Bar” Terminology Does Not Alter the Qutcome

Freedom argues that FTISB’s analysis is flawed because the ERAD’s “reset bar” is not a

“trigger.” Freedom specifically claims that, “the trigger finger reset bar is not the trigger, nor

i1%2F sites%2F default%2Ffiles%2Fmisc%2Fdoctrine%2FCDG%2Fcdg_resources%2Fmanuals
%2Ffm%2Ffm3_22x9.pdf&usg=AFQjCNEzIuwG-XuAHAhISHSuun3SGVrZxg&sig2=5AF-
Y guyuZCKe4rELoibbQ.
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can it activate the firing sequence. Only the shooter’s conscious and deliberate pull of the reset
bar that subsequently engages the trigger that causes the weapon to fire and the ERAD cannot be
made to function any other way.” (Docket No. 24 at 8.) To this end, Freedom admits it has
created a device that incorporates the traditional firearm trigger as another intermediate
component in the firing mechanism.

Nevertheless, Freedom’s position has been rejected by ATF before, and this rejection has
been upheld in court. As discussed above, in United States v. Fleischli, 305 F.3d 643 (7th Cir.
2002), the Seventh Circuit rejected the appellant’s argument that an electronic switch did not
meet the traditional definition of a trigger, holding as follows:

This is a puerile argument, based on hyper-technical adherence to literalism. We
are not surprised to learn that Fleischli is not the first defendant to make such a
brazen argument, although he appears to be the first to do so in this circuit. We
join our sister circuits in holding that a trigger is a mechanism used to initiate a
firing sequence. United States v. Jokel, 969 F.2d 132, 135 (5th Cir. 1992)
(commonsense understanding of trigger is mechanism used to initiate firing
sequence); United States v. Evans, 978 F.2d 1112, 1113—14 n. 2 (9th Cir.1992),
cert. denied, 510 U.S. 821, 114 S.Ct. 78, 126 L.Ed.2d 46 (1993) (trigger is
anything that releases the bolt to cause the weapon to fire). Fleischli’s definition
“would lead to the absurd result of enabling persons to avoid the NFA simply by
using weapons that employ a button or switch mechanism for firing.” Evans, 978
F.2d at 1113—-14 n. 2. The dictionary definition of “trigger” includes both the
traditional (“a small projecting tongue in a firearm that, when pressed by the
finger, actuates the mechanism that discharges the weapon™) and the more general
(“anything, as an act or event, that serves as a stimulus and initiates or precipitates
a reaction or series of reactions.”). See Webster's Unabridged Dictionary Of The
English Language (2001). Fleischli's electronic switch served to initiate the
firing sequence and the minigun continued to fire until the switch was turned off
or the ammunition was exhausted. The minigun was therefore a machine gun as
defined in the National Firearms Act.

Id. at 655-56.
Similarly, in United States v. Carter, 465 F.3d 658 (6th Cir. 2006), the Sixth Circuit
opined on the definition of a “trigger” under the National Firearms Act. There, Carter appealed
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a conviction for illegal possession of a machine gun and other parts designed or intended for use
in converting a weapon into a machinegun. /d. at 660. Carter argued that the jury instruction
on the definition of “trigger” was faulty because the indictment “did not mention a trigger
mechanism among the parts he was alleged to have possessed” and thus the indictment failed to
state a charge pursuant to the Federal Rule of Criminal Procedure 7(c)(1) because “the definition
of ‘machinegun’ given at 26 U.S.C. § 5845 specifically includes a trigger.” Id. at 661.
According to the testifying expert, the weapon was complete except for a trigger mechanism.
Thus “[a]fter inserting a magazine with three rounds of ammunition, he said, he was able to
make the gun fire all three rounds consecutively by pulling the bolt back and releasing it by
hand.” Id. at 661-62. The court held that, even in the absence of a traditional trigger, the
weapon fell within the definition of a “machinegun.”

The reasoning adopted by other circuits, as well as simple logic, compels the

conclusion that the district court’s instruction was proper and not an abuse of

discretion. A trigger is generally “anything, as an act or event, that serves as a

stimulus and initiates or precipitates a reaction.” Webster’s Unabridged

Dictionary 2021 (2nd ed.1997). Within the realm of firearms, it is commonly

understood as “a small projecting tongue in a firearm that, when pressed by the

finger, actuates the mechanism that discharges the weapon.” Id. However, the

latter definition is obviously a context-specific articulation of the former.

According to the testimony of the government’s expert, the manipulation of his

hands on the assembled weapon initiated a reaction, namely the firing of the gun
and two automatic successive firings. This manual manipulation constituted a

Ed 13

trigger for purposes of the weapon's operation. The district court’s “trigger”
instruction to the jury was not an abuse of discretion.

Id at 665.

Finally, in United States v. Camp, 343 F.3d 743 (5th Cir. 2003), the defendant modified a
semiautomatic rifle by adding an electrically operated trigger mechanism, which operated as

follows:
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When an added switch behind the original trigger was pulled, it supplied electrical

power to a motor connected to the bottom of a fishing reel that had been placed

inside the weapon's trigger guard; the motor caused the reel to rotate; and that

rotation caused the original trigger to function in rapid succession. The weapon

would fire until either the shooter released the switch or the loaded ammunition

was expended.

Id. at 744.

An ATF expert testified that a true trigger activating devices, although giving the
impression of functioning as a machinegun, are not classified as machineguns because the
shooter still has to separately pull the trigger each time he/she fires the gun by manually
operating a lever, crank, or the like. To this end, the court stated:

We reject Camp’s contention that the switch on . . . his firearm was a legal

“trigger activator”. As discussed, those activators described by the ATF Agent

require a user to separately pull the activator each time the weapon is fired.

Camp’s weapon, however, required only one action — pulling the switch he

installed — to fire multiple shots.

Camp, 343 F.3d at 745.

Similarly here, even though Freedom refers to its ERAD as a “trigger reset assistance
device,” a firearm fitted with the ERAD does not require separate, mechanical pulls of the trigger
(i.e., pull and release) to discharge more than a single round. The trigger is moving at such a
rapid rate that the shooter’s finger does not pull the trigger each time to fire each shot, but
instead pulls the trigger once and then remains stationary, resisting forward pressure, as the
motor causes the weapon to function automatically, and continue to fire rounds. It is undisputed
that when the shooter’s finger remains connected to the “reset bar,” and an electric motor is
activated, the “reset bar” functions as a trigger in and of itself, and controls the pace of the firing
sequence. The only action required by the shooter is that of continued rearward pressure. To

this end, the ERAD is capable of firing at a rate of 500 rounds per minute and does not require
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any additional act by the shooter after the motor is turned on and the shooter pulls the “reset bar”
(or what FTISB describes as the “primary trigger”) once without releasing pressure. (AR 0047.)

Accordingly, in spite of its branding and terminology, the ERAD meets the
definition of a machinegun.

D. The ERAD Is Not The Same As “Bump Fire” or “Slide Fire” Stock.

Freedom also argues that its ERAD is similar to “bump fire” or “slide fire” stock, which
has been found not to be machinegun technology. (P1.’s Br. at 24 (citing AR at 231 and P1.’s
Exhibits A, B, and C, Docket Nos. 24-1, 24-2, 24-3).) “Bump firing” is the process of using the
recoil of a semi-automatic firearm to fire in rapid succession, simulating the effect of an
automatic firearm when performed with a high level of skill and precision by the shooter. Bump
firing requires the shooter to manually and simultaneously pull and push the firearm in order for
it to continue firing. (See Pl.’s Ex. A, Docket No. 24-1 at 3-4; P1.’s Ex. B, Docket No. 24-3 at
4-5.) The shooter must use both hands to pull the trigger rearward - and the other to push the
firearm forward to counteract the recoil - to fire in rapid succession. While the shooter receives
an assist from the natural backfire of the weapon to accelerate subsequent discharge, the rapid
fire sequence in bump firing is contingent on shooter input, rather than mechanical input, and
thus cannot shoot “automatically.” (PL’s Ex. A, Docket No. 24-1 at 3-4; P1.’s Ex. B, Docket
No. 24-3 at 4-5.)

Conversely, the ERAD does not require any such skill or input from the shooter. A rifle
equipped with the ERAD will utilize a battery-powered motor to continue to fire automatically
once the trigger is pulled and remains depressed, with no other action by the shooter required.

Indeed, in its classification letter, FTISB noted that the AR-type trigger functions as a
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“secondary trigger” in that “it merely becomes a part of the firing sequence.” (AR at 0071.)
Freedom argues that the ERAD allows the shooter to make a “conscious decision to apply or not
apply rearward pressure to fire the weapon by initiating a trigger function,” (AR at 47
(demonstration video)). This argument is technically correct to the extent the shooter may make
a purposeful choice to cease applying rearward pressure to the reset bar/primary trigger. In fact,
this is true of any machinegun—a shooter makes a conscious decision to pull and release the
trigger. What is misleading, however, is any assertion that the shooter may make a conscious
choice to pull and release the trigger for each individual, subsequent shot. In accepting this
argument, the shooter would presumably be able to control the precise number of shots he
intends to fire. For example, he could intend to fire a precise number of rounds of ammunition,
such as 263 rounds, and actually expel that exact number of rounds. With the ERAD engaged,
however, the number of rounds fired is the result of automatic functioning so long as the shooter
is applying pressure on the “reset bar,” and therefore the number of rounds expelled cannot
accurately be characterized as conscious or deliberate. (AR 0047; 0073.)

In contrast, bump firing requires the shooter to manually pull and push the firearm in
order for it to continue firing. Generally, the shooter must use both hands—one to push forward
and the other to pull rearward—to fire in rapid succession. While the shooter receives an assist
from the natural recoil of the weapon to accelerate subsequent discharge, the rapid fire sequence
in bump firing is contingent on shooter input in pushing the weapon forward, rather than
mechanical input, and is thus not an automatic function of the weapon.

Freedom also argues that FTISB’s decision regarding the ERAD is inconsistent with its

decision regarding the Akins Accelerator, which was an accessory attached to firearm that
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accelerated rate of fire. Akins v. United States, 312 F. App’x 197 (11th Cir. 2009). On the
contrary, ATF’s decision is entirely consistent with its decision regarding the Akins Accelerator
and ATF Ruling 2006-2.°

To operate the Akins Accelerator, the shooter pulled the trigger one time, initiating an
automatic firing sequence, which in turn caused the rifle to recoil within the stock, permitting the
trigger to lose contact with the finger and manually reset (move forward). Akins, 312 F. App’x
at 199. Springs then forced the rifle forward in the stock, forcing the trigger against the finger,
which caused the weapon to discharge the ammunition until the shooter released the constant
pull or the ammunition is exhausted. Put another way, the recoil and the spring-powered device
caused the firearm to cycle back and forth, impacting the trigger finger, which remained
rearward in a constant pull, without further input by the shooter, thereby creating an automatic
firing effect. Id. The advertised rate of fire for a weapon with the Akins Accelerator was 650
rounds per minute. /d.

The Eleventh Circuit found that ATF properly classified the Akins Accelerator as a
machinegun because:

[a] machinegun is a weapon that fires “automatically more than one shot, without

manual reloading, by a single function of the trigger.” 26 U.S.C. § 5845(b).

The interpretation by the Bureau that the phrase “single function of the trigger”

means a “single pull of the trigger” is consonant with the statute and its legislative

history. After a single application of the trigger by a gunman, the Accelerator

uses its internal spring and the force of recoil to fire continuously the rifle cradled

inside until the gunman releases the trigger or the ammunition is exhausted.

Based on the operation of the Accelerator, the Bureau had authority to “reconsider
and rectify” what it considered to be a classification error. That decision was not

5 Initially ATF classified the Akins Accelerator as a non-machinegun, but after a subsequent test
fire, it was determined the Akins Accelerator converts a semiautomatic rifle into a weapon
capable of firing automatically by a single function of the trigger and was therefore in fact a
machinegun. Thus, ATF overruled its earlier classification.
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arbitrary and capricious.
1d. at 200.

Pursuant to ATF Ruling 2006-2, any device that is truly analogous to the AKins
Accelerator - i.e., a device that allows a weapon to fire automatically when the shooter pulls the
trigger - is properly classified as a machinegun. (AR at 630-32.) Specifically, the Rule
provides that a firearm with the following functionality constitutes a machinegun:

A shooter pulls the trigger which causes the firearm to discharge. As the firearm

moves rearward in the composite stock, the shooter’s trigger finger contacts the

stock. The trigger mechanically resets, and the device, which has a coiled spring

located forward of the firearm receiver, is compressed. Energy from this spring

subsequently drives the firearm forward into its normal firing position and, in

turn, causes the trigger to contact the shooter’s trigger finger. Provided the

shooter maintains finger pressure against the stock, the weapon will fire

repeatedly until the ammunition is exhausted or the finger is removed. The

assembled device is advertised to fire approximately 650 rounds per minute.

Live-fire testing of this device demonstrated that a single pull of the trigger

initiates an automatic firing cycle which continues until the finger is released or

the ammunition supply is exhausted.

(AR at 631.)

Like the Akins Accelerator, the ERAD requires a single pull of the trigger to activate the
firing sequence, which continues until the shooter’s finger is released, or the firearm depletes its
ammunition supply. (AR at 354-68, 395-97.) Because the ERAD is a part designed and
intended for use in converting a semiautomatic firearm into weapon which shoots automatically
more than one shot by a single action—the pull of the trigger—it is a machinegun. Thus, ATF’s
decision is not arbitrary or capricious, but is consistent with the facts based on a thorough
examination and testing of the ERAD’s functionality.

With regard to Plaintiff’s Exhibit B (Docket No. 24-3), the 3MR reset trigger device

submitted to ATF was an internal mechanism, which operated to push the shooter’s finger
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forward. It does not run on a motor, and although the mechanism assists in manually resetting
the trigger, the shooter is still required to release the trigger to fully reset the trigger. Thus,
during inspection, ATF determined that the weapon could not be fired automatically. The item
was tested by seven individuals at ATF prior to the classification, and no individual was able to
generate automatic fire. Because the reset trigger required a release of the trigger and
subsequent pull before another round was expelled, the 3MR was not classified as a machinegun.
Based on the foregoing, FTISB has not rendered inconsistent decisions, but has inspected
and analyzed each prototype or device presented to it by Freedom for classification, and has
issued its decisions based on the unique characteristics of each. Accordingly, ATF’s
classification of the ERAD device as a machinegun is not arbitrary, capricious, an abuse of
discretion, or otherwise inconsistent with the applicable law.
CONCLUSION
Based on the foregoing, the Court must enter judgment in favor of the Bureau of Alcohol,
Tobacco, Firearms, and Explosives as to all of Plaintiff’s claims against it.
Respectfully submitted,
JOSH J. MINKLER
United States Attorney
By: s/ Shelese Woods

Shelese Woods
Assistant United States Attorney
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CERTIFICATE OF SERVICE

This is to certify that I have served a copy of the foregoing upon the Plaintiff herein by

electronically filing a copy thereof through the Court's CM/ECF system, which will transmit a

copy electronically to the following on the 27% day of July, 2017:

Brent R. Weil
KIGHTLINGER & GRAY, LLP

Timothy R. Rudd
Scott Braum
SCOTT L. BRAUM & ASSOCIATES, LTD.

s/ Shelese Woods

Shelese Woods

Assistant United States Attorney
10 West Market Street

Suite 2100

Indianapolis, Indiana 46204

26

Exhibit A, Pg. 714



Case 1:18-cv-02988-DLF Document 58-2 Filed 03/31/20 Page 42 of 250

Exhibit 26

(hogan 7 m16.wmv)

Exhibit A, Pg. 715



Case 1:18-cv-02988-DLF Document 58-2 Filed 03/31/20 Page 43 of 250

Exhibit 27

(Testimony of ATF Senior Analyst Richard Vasquez)

Exhibit A, Pg. 716



Case 1:18-cv-02988-DLF Document 58-2 Filed 03/31/20 Page 44 of 250

United States of Americav. Richard Vasquez
One History Arms Model 54RCCS, etc. September 10, 2009
Page 73 Page 75
1 Q Martin. So is it fair to say Mr. Martin's 1 ones that were manufactured before a particular
2 and Mr. Spencer's participation was at a fairly high 2 date?
3 level more or less reviewing and approvingandnot | 3~ A That's correct.
4 actively participating in the decision? 4  Q But whatever number of those there are,
5 A Areyou meaning high level like their 5 they're out there?
6 superior ranking or -- 6 A Yes.
7  Q Well, I was more getting at they reviewed 7  Q Now, based on your inspection and
8 the final product, maybe made changes, maybe didn't | 8 observations of the defendant, did you conclude
9 and approved it without getting into the substantive | 9 whether it was intended to be installed on a
10 details of the decision. 10 particular firearm blower?
11 A That would be correct. 11 A Can you say that again?
12 Q Okay. 12 Q Imean,did you come to any conclusion of
13 MR. MONROE: Let's take one more break. 13 what the purpose of the defendant was?
14 (Thereupon, a brief recess ensued at 14 A What the intention of the manufacturer was?
15 approximately 11:43 a.m. and the proceedings 15  Q Yes.
16 subsequently resumed at approximately 11:50 16 A Or what our interpretation of what the
17 a.m. with all parties present). 17 defendant weapon was?
18 BY MR. MONROE: 18 Q What the intention of the manufacturer
19 Q InExhibit 1 which are the operating 19 was.
20 procedures that you wrote, there's a reference to 20 A Yes. And it's indicated that there's a
21 two rulings, 82-8 and 83-5, do you recall that? 21 portion of a MAC upper welded inside the receiver.
22 A Do recall the rulings or the reference? 22 Q And so what did you conclude the purpose
23 Q Well, first of all the reference. 23 of the manufacturer was in manufacturing the device?
2¢ A Yes. 24 A The purpose of the manufacturer in
25 Q Do you recall the ruling? 25 manufacturing the device is that he wanted to install
Page 74 Page 76
1 A Yes. 1 it onto a MAC receiver.
2 Q 82-8ifI remember had to do with some 2 Q And then what would that accomplish?
3 devices that were determined to be machine guns but | 3 A Well, with our classification, that would be
4 that the ones manufactured before a particular date 4 the classification of two machine guns, the registered
5 were not [ guess treated as machine guns for 5 MAC or -- would be a machine gun, or if it was a
6 purposes of transfer and possession; is that right? 6 semiautomatic MAC, that would be converting the
7 A Letme find it. (Reviews document). 7 semiautomatic MAC into a machine gun. And since we
8 Correct. 8 classified the upper as a machine gun, that would also
9  Q Whatis the proper treatment of one of 9 be a machine gun in and of itself.
10 those firearms under that ruling if it's ... I mean, 10 Q And the caliber of the defendant is what,
11 I guess ATF considers it to be a machine gun but 11 do you know?
12 it's freely transferable without even a Form 4 if 1 12 A Ofthe defendant weapon?
13 understand it; is that right? 13 Q Yes.
14 A Ifit was manufactured before that date as 14 A 7.62X54.
15 an open bolt pistol, then ATF said we're not goingto {15  Q And that's not the caliber of a MAC; is
16 apply the machine gun classification to it. 16 that right?
17 Q So I guess the conclusion is that means 17 A Correct.
18 there's a, I don't know about the sizes, but there's 18 Q So the result would be a MAC that shoots
19 some bucket of firearms that are machine guns that |19 7.62X54; is that right?
20 aren't registered, don't have to be registered and 20 A Yes.
21 are freely transferable without a Form 4; is that 21 Q There was some discussion in the responses
22 right? 22 to our third discovery request about the possibility
23 A Well, that is correct but they are no longer 23 of returning the defendant to the claimant for
24 allowed to be manufactured. 24 modification, do you recall that?
25  Q Iunderstand. So we're only talking about 25 A Yes.

American Court Reporting Company, Inc.

(19) Page 73 - Page 76
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Exhibit 28

( Bump Stock Analytical Video )
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Exhibit 29

(National Firearms Act: Hearings Before the
Committee on Ways and Means)
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Statement of J. Thomas Manger,
President, Major Cities Chiefs Association

Chief of Police, Montgomery County, Maryland

before the
Committee of the Judiciary
of the

United States Senate

December 6, 2017

HEARING:

Firearm Accessory Regulation and Enforcing Federal and State Reporting to the
National Instant Criminal Background Check System (NICS)
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Chairman Grassley, Ranking Member Feinstein, distinguished Members of the Committee, | am

Tom Manger, Chief of the Montgomery County (Maryland) Police Department and President of the
Major Cities Chiefs Association, representing the largest police agencies in America and the ten largest in
Canada. As the officials responsible for public safety in every major urban area, we know first-hand
about gun violence. As the sole representative of local law enforcement today, | speak for the men and
women who run toward the gunfire and not away from it. | speak for those protect the victims of gun
violence, and | speak for officers who have died by gun violence.

We commend Chairman Grassley for holding this hearing because we recognize that political
sensitivities and controversy can be difficult at times like this. But recent tragedies show that this is a
time for leadership and courage, and the Chairman has responded. For American law enforcement, we
truly thank Chairman Grassley for ordering the hearing today.

Ranking Member Feinstein we applaud your unwavering support for victims of gun crimes and your
relentless pursuit of measures to curb gun violence in America. Today | will describe how we strongly
support your proposed legislation.

On behalf of American law enforcement, let me say It is our greatest hope that Democrats and
Republicans can come together and adopt measures to protect the public from harm — because public
safety should not be a partisan issue. Perhaps today will be a step in the direction of strong bipartisan
leadership.

National Trends:

Gun violence continues to be the number one threat for homicides in the major cities | represent. Worse
yet, our nation has witnessed a number of devastating mass murders such as the shooting in Sutherland
Springs, Texas by a mentally disturbed subject; the massacre of more than a thousand shots fired on the
public in Las Vegas, Nevada; and not long ago, the tragedy in Charleston, South Carolina by a white
supremacist who should not have had access to guns. Before these mass murders, previous cases from
Arizona and Virginia serve as bloody reminders that the current system is just not working.

We need to come together to protect the public. A device that results in a military attack, equivalent to
full automatic firing — must be stopped. Bump stocks and similar devices have no legitimate sporting or
hunting purpose. Likewise, the screening process for individuals looking to purchase a firearm or
ammunition has had many loopholes for far too long and NICS must be strengthened.

Bump Stock Accessory Devices
Las Vegas, NV

On October 1, 2017, attendees of a music festival in Las Vegas, Nevada experienced a horrific hail of
gunfire - 1,100 rounds in a matter of minutes. The worst mass murder in the history of our Nation — and
it was attributable the devastating number of rounds fired. Stephen Paddock fired more than a
thousand rounds because of a device that you must prohibit — the Bump Stock.

Paddock was able to stockpile twenty-three firearms, ammunition, and a variety of high-capacity
magazines with the ability of holding 100 rounds each in his suite at the hotel. The firearms found in his
room were four DDM4 rifles, three FN-15 rifles, one AR-15 rifle with forward front grip, one .308-caliber
AR-10 rifle, one AK-47 rifle, at least one custom made LMT rifle, and a handgun.
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Twelve of those guns were outfitted with the Bump Stock accessory that you are considering today.
Paddock was able to fire approximately 90 rounds every 10 seconds into the crowd below. This deadly
device has only one purpose — it enables a gunman to fire rounds at a speed equivalent to that of an
automatic firearm without removing their finger from the trigger. While it is illegal for private citizens to
possess fully automatic firearms, Bump Stocks are legal under current federal law.

The sole and pointless purpose of the Bump Stock is to accelerate the rate of fire to equal fully
automatic firepower - exactly what Congress attempted to stop with previous legislation that bars fully
automatic weapons. To prevent such horrific mass murders in the future, Major Cities Chiefs strongly
support Senator Feinstein’s proposal to ban Bump Stocks and similar devices. We appeal to Senators
from both parties to join with Senator Feinstein and make S. 1916 a bipartisan effort to prevent another
tragedy like the massacre in Las Vegas.

How can this device be justified for sporting or hunting? The assailant in Las Vegas left 58 dead and over
546 injured within a ten-minute time frame. Major Cities Chiefs are calling upon Congress to act now
and give to ATF the authority to stop the carnage which results from a military rate of fire.

Appeals from Houston and Las Vegas

At our recent meeting in Philadelphia, the Acting Director of ATF who has testified today advised all the
Chiefs that ATF does not now have the authority under Federal law to bar this device and new legislation
is required to do so. | have submitted for the record a letter from Houston Chief Art Acevedo who
supports S 1916 and notes that bump stock legislation is “common sense” legislation to protect the
public.

Today | am also entering into the record a letter from Sheriff Joe Lombardo of Las Vegas, in which he
likewise calls for action by Congress to give ATF authority to take action against the Bump Stock device
and prevent further tragedies. In the aftermath of the worst mass homicide in our history, Sheriff
Lombardo has appealed to Congress to empower ATF to protect the public. Surely the Committee can
find a bipartisan way forward to protect the public from another tragedy of this magnitude.

National Instant Criminal Background Check System (NICS)
Sutherland Springs, Texas Case Study-November 2017:

The tragedy in Texas exemplifies a broad systemic weakness in NICS. On November 5, 2017, 26-year-old
gunman Devin Patrick Kelley entered the First Baptist Church in Sutherland Springs, Texas. There he
murdered 26 individuals and injured 20 others. Like the Las Vegas shooter, Kelley also died at his own
hand after a self-inflicted head shot. This shooting is the deadliest mass shooting by one person in the
state of Texas, and the fifth-deadliest mass shooting in the United States to date.

Kelley entered the church wearing tactical gear and carrying an AR-15 pattern Ruger AR-556 semi-
automatic rifle. He walked up and down the aisles of the church firing in the pews. Law enforcement
later reported for evidence they found 15 empty AR-15 rifle magazines capable of holding 30 rounds
each at the scene. Two additional firearms were later found in Kelley’s vehicle; a Glock 9 mm and a
Ruger .22-caliber.
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As this hearing has demonstrated, Kelley should have been barred from the purchase of firearms or
ammunition because of his mental health history and prior criminal convictions. He was charged with
assaulting his wife and with fracturing his toddler skull. Kelley openly made death threats against the
superior officers who charged him and was caught sneaking various firearms onto the Air Force base
where he worked. When he was dismissed from the Air Force with a bad conduct discharge, the Air
Force failed to record this conviction in the FBI’s National Crime Information Center (NCIC) database
which is used by the National Instant Criminal Background Check System (NICS) database. Surely a
textbook example of a prohibited person — but NICS failed more than just a record of conviction.

Mental Health and Domestic Violence

This case raises a broader question for the Committee — Does the current NICS law adequately cover
mental health and domestic violence? Kelley was admitted to a mental healthcare facility in New Mexico
after his threats against others and himself. He escaped from that facility, and was apprehended and
brought back until being taken for court-martial. It was later found that he used computers at the facility
to order numerous weapons and tactical gear.

Testimony today has explained the loopholes and failures in NICS, allowing a prohibited person to
purchase multiple weapons. Despite his military courts-martial and discharge, and despite his
documented history of mental iliness, Kelley was able to purchase four guns at licensed gun dealers in
Colorado between 2014 and 2017.

That’s why we strongly support Senator Cornyn’s proposal to strengthen NICS. The “Fix NICS Act of
2017” is a major step to strengthen communications between the FBI’s background check
system and reporting Federal and State agencies regarding both criminal and mental health
records. We support comprehensive efforts to ensure that Federal agencies and States will
produce NICS implementation plans and correct current deficiencies that result in persons
being cleared who should not be allowed to purchase firearms.

Today we thank Senator Cornyn because this measure represents the beginning of a process to
strengthen NICS, not the end of it. Much more can be done to strengthen the criminal and
mental health provisions of NICS to ensure that every State reports comprehensive and
consistent information. Recent tragedies should help to inform Congress on how to strengthen
procedures, reporting, and also the definitions that were intended to protect the public from
those who perpetrated recent mass shootings.

Support from Houston and Las Vegas

Houston Chief Art Acevedo strongly supports the measure introduced by his Senator from Texas. Chief
Acevedo goes further to call on Congress to expand background checks. Sheriff Joe Lombardo of Las
Vegas also calls on Congress to swiftly adopt this long overdue measure to strengthen NICS. These and
other law enforcement executives join me in calling for swift passage of the legislation.

Ongoing Priority to Strengthen the National Instant Criminal Background Check System (NICS):

But the incidents that gave rise to the hearing today were only the most recent reminders of what was
already known — we can and should do much more to stop these mass murders.
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Charleston, SC

In June of 2015, white supremacist Dylann Roof murdered nine parishioners. The Charleston shooting
exemplifies yet another loophole in NICS. In this case, the arrest and conviction were not properly
recorded and interpreted by the FBI. When he testified before Congress, former FBI Director Comey
stated that Roof should have been barred from a gun purchase but failures in NICS allowed the shooter
to slip though the bureaucracy and acquire the guns he ultimately used to kill nine innocent persons.

The shooter was able to purchase the gun for the massacre because of the “default proceed” provision
in NICS which allows the sale to go through after 72-hours even if something insufficient or inconclusive
comes back on a background record check. FBI data shows that the default proceed provision has
resulted in gun sales to more than 15,000 prohibited individuals in a five-year period.

Tucson, AZ

Former Congresswoman Gabby Giffords was the victim of a deranged shooter in Tucson, Jared Lee
Loughner. In 2011, Loughner murdered six people and injured another thirteen. Like the recent Texas
shooter, when purchasing the firearm, Loughner’s background check came up as satisfactory. But he had
a documented background of mental instability and the state of Arizona prohibits the possession of
firearms by anyone found to be a danger to themselves or to others. Loughner had been also been
suspended from his community college for “mental problems” and they would not allow him to return
to the school until he obtained a clearance of his indicated issues by a mental healthcare professional.

Congresswoman Giffords thankfully survived the incident and still speaks about gun violence today,
including the issues now pending before Congress.

Blacksburg, VA

The 2016 shooting at Virginia Tech in Blacksburg, Virginia is yet another example of a mentally ill person
who slipped through the process. Shooter Seung Hui Cho was declared a danger to himself and was
directed into psychiatric care. While a student at Virginia Tech, he submitted numerous pieces of writing
with references to violence to an extent that concerned both his classmates and his professors. With
such a background, Cho was still able to then purchase two firearms necessary for his shooting of 32
people on the Virginia Tech campus because his name did not appear within the NICS database.

Universal Background Check

Today the Committee has focused on cases where NICS should have barred a gun purchase from a
licensed dealer — but the Committee surely recognizes that this is incomplete and only part of the
problem.

Morgantown, WV

In 2014, Jody Lee Hunt was able to buy a gun and murder four people. He had previously been convicted
of a felony kidnapping and sentenced to ten years in prison for abducting a former girlfriend. This should
have prevented him from being able to purchase firearms or ammunition as a background check would
have been flagged with his felony conviction status, but he was able to find a 9-mm handgun for
purchase through the use of a Facebook advertisement. He used the weapon to murder a business
associate he disliked, a former girlfriend and her current boyfriend, his own cousin, and later himself.
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As Chiefs of Police, we must ask why does Congress require background checks for only some gun
purchases, but not all of them? You should not consider strengthening NICS without also considering
how background checks may be expanded to cover all gun purchases. In the letter submitted by
Houston Chief Acevedo regarding the recent Texas shooting, he notes that even if the killer had been
barred from buying through a licensed gun dealer, he could have simply purchased the weapons
elsewhere.

This is not a controversy for the majority of Americans. A 2013 Gallop Poll showed that 91% would vote
for a measure requiring criminal background checks for all gun sales.

Bipartisan Leadership

I would like to close as | began — with a call for a bipartisan coalition to curb gun violence. The cases
examined today represent lessons learned, but the real tragedy is that we had already learned those
lessons from previous, horrible incidents. Now is a time for long overdue action and we look to you for
leadership to prevent future mass murders.

Whether a rookie or a seasoned police executive, we have taken a solemn oath to protect the public for
harm. Members of Congress share that duty with every officer on the street.

We ask that you make today the beginning of a bipartisan and comprehensive dialog to strengthen
legislation to curb gun violence. The two measures before the Committee will take us down a path to
meaningful reform and protection of the public, but they should be only the first steps toward reducing
gun violence.

Speaking for the Chiefs and Sheriffs | represent from the Nation’s largest cities — we will be with you for
every step of that journey.
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Exhibit 31

(Workers’ Comp Benefits: How Much is a Limb Worth?)
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Workers' Comp Benefits:
How Much is a Limb Worth?

by Lena Groeger and Michael Grabell, ProPublica, and Cynthia Cotts, special to ProPublica, Mar. 5, 2015

If you suffer a permanent injury on the job, you're typically entitled to compensation for the
damage to your body and your future lost wages. But depending on the state, benefits for the
same body part can differ dramatically. Related Story »

Ever filed for workers’ comp? Help ProPublica investigate.

Select a state to see the maximum it pays for different body parts.

The average maximum compensation for one Index Finger in The USA is $24,474
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NOTE: Compensation for the loss of certain body parts is only one part of a larger system. States may be more or less generous
in other aspects of their workers' comp benefits.

SOURCES: ProPublica research of state workers’ compensation laws. See the full methodology for details. Data last updated Feb 27, 2015.
Additional research by Abbie Nehring.
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Exhibit 32

(Verified Declaration of former ATF Acting Chief of
FTB Rick Vasquez)
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Bureau of Alcohol, Tobacco, Firearms, and Explosives

Docket No. ATF 2017R-22
Bump-Stock-Type Devices
RIN 1140-AA52

N N N N N

VERIFIED DECLARATION OF RICHARD (RICK) VASQUEZ

I, Richard (Rick) Vasquez, am competent to state and declare the following based
on my training, experience, personal knowledge and prior qualification by the federal
court as an expert:

1. Tam a former employee of the Bureau of Alcohol, Tobacco, Firearms and
Explosives (“ATF”), where over my 14 year tenure, [ held the titles of senior
Technical Expert, Assistant Chief of the Firearms Technology Branch (“FTB”)
Acting Chief of the FTB, and Acting Chief of the Firearms Training Branch.

2. In these roles, I was responsible for evaluating firearms, non-firearms, and firearm
accessories, consistent with the Standard Operating Procedures of the FTB, and
making determinations on whether a particular item constituted a firearm, non-
firearm or merely a firearm accessory. Additionally, I provided instruction on
definitions of firearms in the Gun Control Act and the National Firecarms Act, for
ATF.

3. Asaresult of my knowledge, experience and training, I have been qualified as an
expert by numerous federal courts, including in the case of U.S. v. One Historic

Arms Model54RCCS, No. 1:09-CV-00192-GET.
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4. During my tenure with ATF, in my capacity as Assistant Chief of the FTB and the
senior Technical Expert for the ATF, I evaluated the Slide Fire stock and
concluded, consistent with my Slide Fire Analysis (see Exhibit 1), that the Slide
Fire stock was neither a firearm nor machinegun under the Gun Control Act nor
under the National Firearms Act.

5. My conclusion that the Slide Fire stock was neither a firearm nor machinegun was
reviewed by ATF Chief Counsel and higher authorities within ATF and affirmed.

6. I have reviewed the video to be submitted by Firearms Policy Coalition as
Exhibit 28 to its Comment in Docket No. ATF 2017R-22, RIN 1140-AA52.

7. The video depicts an individual, Adam Kraut, Esq., firing a Slide Fire stock, in
the only three possible ways to fire a bump-stock-device (i.e. (1) single shot with
the Slide Fire stock, locked; (2) single shot with the Slide Fire Stock, unlocked;
and (3) as the NPR describes (83 Fed. Reg. 13444), unlocked, with the shooter
maintaining “constant forward pressure with the non-trigger hand on the barrel-
shroud or fore-grip of the rifle, and constant rearward pressure on the device’s
extension ledge with the shooter’s trigger finger.”

8. The video fully, explicitly, and accurately depicts the function of bump-stock-
devices, including, but not limited to, the function and operation of the firearm’s
trigger, which is exactingly consistent with my evaluation and review of the Slide
Fire stock during my tenure with ATF and my Slide Fire Analysis (see Exhibit
A).

9. Specifically, as depicted in the video,
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a. The bump-stock-device neither self-acts nor self-regulates, as the bump-
stock never fires, in any of the three possible ways to fire a bump-fire-
device, more than one round, per function of the trigger, even while the
shooter maintained constant pressure on the extension ledge. In fact, as
explicitly and accurately depicted in the slow motion portions, the bump-
stock-device requires two functions of the trigger before a subsequent
round can be discharged (i.e. after the firearm is discharged for the first
time, the trigger must be fully released, reset, and then fully pulled
rearward for a subsequent round to be discharged); '

b. Bump-stock-devices do not permit a continuous firing cycle with a single
pull of the trigger, as the video clearly depicts that the trigger must be
released, reset, and fully pulled rearward before the subsequent round can
be fired; 2

c. The bump-stock-device requires additional physical manipulation of the

trigger by the shooter, as the video clearly depicts that the trigger must be

" Tt must be noted, as made explicitly clear in the slow motion portions of the video, that
the bump-stock-device actually requires over-releasing of the trigger, as the shooter’s
finger travels past the trigger reset by approximately a half-inch, before beginning the
sequence to fire a subsequent round (e.g. video at 3:46 — 3:51; 3:52 — 3:55; 3:56 — 4:00).
Thus, the video makes extremely evident and clear that bump-stock-devices are actually
slower than a trained shooter, as a trained shooter, such as Jerry Miculek, would
immediately begin the sequence to fire a subsequent round after the trigger resets.

* If the device had permitted continuous firing cycle with a single pull of the trigger, the
video would depict a scenario identical to Exhibit 26 of Firearm Policy Coalition’s
Comment (also available at https://www.youtube.com/watch?v=NwQlaZnVLFA),
where it clearly and accurately depicts the emptying of the entire magazine, while the
shooter maintains constant pressure on the trigger.

Exhibit A, Pg. 902



Case 1:18-cv-02988-DLF Document 58-2 Filed 03/31/20 Page 230 of 250

released, reset, and fully pulled rearward before the subsequent round can
be fired;

d. Even when the shooter maintains constant forward pressure with the non-
trigger hand on the barrel shroud or fore-grip of the rifle, and maintains
the trigger finger on the device’s extension ledge with constant rearward
pressure, after the first shot is discharged, the trigger must be released,
reset, and pulled completely rearward, before the subsequent round is
discharged. See video at 3:47 —4:01. This is no different than any factory
semi-automatic firearm; and,

e. The bump-stock-device does not permit automatic fire by harnessing the
recoil energy of the firearm. Harnessing the energy would require the
addition of a device such as a spring or hydraulics that could automatically
absorb the recoil and use this energy to activate itself. If it did harness the
recoil energy, the bump-stock equipped firearm in the video would have
continued to fire, while the shooter’s finger remained on the trigger, after
pulling it rearwards without requiring the shooter to release and reset the
trigger and then pull the trigger completely reward for a subsequent round
to be fired.

10. The cyclic rate of a firearm is neither increased nor decreased by the use of a
bump-stock-device, as the cyclic rate of a particular firearm is the mechanical rate
of fire, which can be explained in laymen’s terms as how fast the firearm cycles
(i.e. loads, locks, fires, unlocks, ejects), which is an objective, not subjective,

mechanical standard.
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11. A factory semi-automatic and fully-automatic (i.e. machinegun) firearm,
manufactured by the same manufacturer, will have identical cyclic rates, unless
the machinegun version has some form of rate reducing mechanism; whereby, the
machinegun version may have a slower cyclic rate than the semi-automatic
version.

12.  All factory semi-automatic firearms have an inherent ability to be bump fired, as
the act of bump firing is a technique, which does not require any device, and can
be performed through, among other things, the use of one’s finger, belt loop or
rubber band.

13. A firearm in a bumpstock/slidefire stock cannot be a machinegun because it
requires an individual to activate the forward motion of the stock when the
firearm is fired. Additionally, it requires a thought process of the individual to
continually pull the trigger when the stock is pulled forward bringing the trigger

into contact with the finger.

I declare under penalty of perjury that the foregoing is true and correct. Executed

20 Unpry

Richard Vasc?ﬁez

on June 18, 2018.
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Exhibit A
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Slide Fire Analysis
Rick Vasquez

When ATF makes a classification on any device, part, or firearm, the classification
is based on the definitions in the Gun Control Act (GCA) and the National
Firearms Act (NFA). Also, classifications are based on any previous Rulings or
court decisions based on the GCA and the NFA.

The task of making evaluations is relegated to the Firearms Technology Branch
(FTB). As the senior Technical Expert for ATF it was my role to render an opinion
or concur or disagree with opinions rendered by technicians of the FTB. In relation
to the Slide Fire examination, since it was submitted as a device that would
enhance the rate of fire of an AR type firearm, the predominant definition used by
FTB for classification was the definition of a machinegun

The complete definition of a machinegun is as follows:

As defined in 26 United States Code, Chapter 53, section 5845(b) Machinegun.
The term 'machinegun’ means any weapon which shoots, is designed to shoot, or
can be readily restored to shoot, automatically more than one shot, without manual
reloading, by a single function of the trigger. The term shall also include the frame
or receiver of any such weapon, any part designed and intended solely and
exclusively, or combination of parts designed and intended, for use in converting a
weapon into a machinegun, and any combination of parts from which a
machinegun can be assembled if such parts are in the possession or under the
control of a person.

The first sentence of the definition of a machinegun_designed to shoot, or can be
readily restored to shoot, automatically more than one shot, without manual
reloading, by a single function of the trigger,” is the basis for the determination
that a slide fire stock is not a machinegun. Additionally, it was not classified as,
any part designed and intended solely and exclusively, or combination of parts
designed and intended for use in converting a weapon into a machinegun, a
conversion device.

Another key component in determining what should be classified as a machinegun
is understanding what a single function of the trigger is. Pulling and releasing of
the trigger is two functions. The single function is pulling the trigger straight to the
rear and causing a weapon to fire. If a shooter initially pulls and holds the trigger
to the rear and a firearm continues to shoot continuously, that is a firearm shooting
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2

more than one shot with the single function of a trigger. This is critical to
understanding why or why not a firearm is classified as a machinegun.

The Slide Fire does not fire automatically with a single pull/function of the trigger.
It is designed to reciprocate back and forth from the inertia of the fired cartridge.
When firing a weapon with a Slide Fire, the trigger finger sits on a shelf and the
trigger is pulled into the trigger finger. Once the rifle fires the weapon, due to the
push and pull action of the stock and rifle, the rifle will reciprocate sufficiently to
recock and reset the trigger. It then reciprocates forward and the freshly cocked
weapon fires again when the trigger strikes the finger on its forward travel.

After lengthy analysis, ATF could not classify the slide fire as a machinegun or a
machinegun conversion device, as it did not fit the definition of a machinegun as
stated in the GCA and NFA.

Method of Evaluation:

An item that has been submitted for classification is logged in and assigned to a
firearm enforcement officer (technician) for evaluation and classification. A
tracking number is assigned and it awaits its place in the queue.

The following are procedures for how items were evaluated when I was a member
of the Firearms Technology Branch. There may have been changes to those
processes so I can only speak to the processes during the timeframe that I was
employed at FTB.

Firearms and firearm-related accessories are submitted to the FTB for analysis
from the public and firearms industry. The item is generally accompanied by a
letter of request on how the submitter wants the item to be classified as. There are
many categories of classification. For example: Is it an importable firearm? Is it a
sporting firearm? Will it shoot automatically and be classified as a machinegun?
Does a component fit the definition of an accessory or a firearm, and so forth.

Housed in the FTB are Standard Operation Procedures (SOPs) that memorialize
the method of evaluation for most things that are submitted. Once a technician
begins the evaluation, he will follow these SOPs in his evaluation. Many of the
items submitted are redundant and have been seen time and time again. These
items are reviewed and approved by the supervisor and the evaluation is over. For
example, handguns for importation have a factoring criteria that must meet certain
points to be imported.
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Items such as the Slide Fire bump fire stock is a device that would have had
additional scrutiny, especially since a device of this nature had not been previously
approved. Once again, any evaluation is based on the definitions held in the GCA,
NFA, previous opinions and rulings. These laws were implemented by Congress.
Rulings and opinions were authored by council with input from the Department of
Treasury and the Department of Justice.

The definition of a machinegun as stated above was used for the foundation of the
classification of the Slide Fire and it did not meet the definition of a machinegun.

This opinion was sent to Chief Counsel and higher authority for review. After
much study on how the device operates, the opinion, based on definitions in the
GCA and NFA, was that the Slide Fire was not a machinegun nor a firearm, and,
therefore, did not require any regulatory control.

Conclusion:

The methodology of evaluation listed above has been condensed for the reader.
ATF is tasked with making classifications of items based on the GCA and NFA.
Personal opinions are not tolerated in the classification process. The Slide Fire
bump fire stock was properly classified in accordance with the definitions codified
in 1968 in the GCA and Title II of the GCA which is the NFA.

Rick Vasquez
Former Assistant Chief and Acting Chief of the Firearms Technology Branch
Firearms Consultant and Security Advisor
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Exhibit 33

(Verified Declaration of Jonathan Patton of Patton
Media and Consulting)

Exhibit A, Pg. 909



Case 1:18-cv-02988-DLF Document 58-2 Filed 03/31/20 Page 237 of 250

Bureau of Alcohol, Tobacco, Firearms, and Explosives

. Docket No. ATF 2017R-22
Bump-Stock-Type Devices
RIN 1140-AA52

S N N N N

VERIFIED DECLARATION OF JONATHAN PATTON

I, Jonathan Patton, am competent to state and declare the following based on my
personal knowledge:

1. I am the owner of Patton Media and Consulting.

2. OnlJune 14, 2018, I accompanied Attorney Adam Kraut to the range to capture
video footage of a firearm equipped with a Slidefire Solutions, Inc. SSAR-15 SBS
stock.

3. The footage was captured using two separate cameras.

4.  For high speed footage, I utilized an Edgertronic SC2+ which recorded in a
resolution of 720P at a rate of 4,400 frames per second (“FPS”).

5. For normal footage, I utilized a Sony A7R2, which recorded in a resolution of 4K
at a rate of 30 FPS.

6.  During the filming, I captured Attorney Kraut shooting the firearm from three
different angles with the high speed camera and one angle with the other camera.

7. The high speed camera was utilized to show a wide angle shot of the firearm
being fired with the stock in its locked position, single handed with the stock in its
unlocked position, and as the NPR describes (83 Fed. Reg. 13444), unlocked,

with the shooter maintaining “constant forward pressure with the non-trigger hand
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on the barrel-shroud or fore-grip of the rifle, and constant rearward pressure on
the device’s extension ledge with the shooter’s trigger finger.”.

8.  The same three scenarios were filmed close up on both the right and left hand side
of the firearm to show the interaction of the finger and trigger.

9.  The resulting footage was incorporated into the video which is attached to the
Firearm’s Policy Coalition’s Comments in Opposition to Proposed Rule ATF
2017R-22 as Exhibit 28

10. Unedited, the slow motion footage contained in the video totaled 18 minutes and
5 seconds long.

11. In an effort to make the resulting exhibit more easily digestible, I edited the
footage.

12.  Other than the text additions, the only alterations to the footage of the firearm
being shot was the speeding up of certain sequences as indicated on screen.

13.  The footage in the exhibit is a true and accurate representation of what is depicted

in the raw footage that was captured at the range.

I declare under penalty of perjury that the foregoing is true and correct to the best of

my information, knowledge and belief.

DATED: June 18,2018
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Exhibit 34

(FICG’s Letter on Behalf of FPC to Acting Director
Brandon)
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FIREARMS INDUSTRY CONSULTING GROUP

A Division of Civil Rights Defense Firm, P.C.

Joshua Prince
Adam Kraut Phone: 888-202-9297

Jorge Pereira Fax: 610-400-8439

June 15, 2018

Thomas E. Brandon

Bureau of Alcohol, Tobacco, Firearms and Explosives
99 New York Avenue, N.E.,

Washington, DC 20226

RE: ATF 2017R-22
RIN: 1140-AA52
Request of Firearms Policy Foundation and Firearms Policy Coalition for Hearing

Dear Acting Director Brandon,

Pursuant to 18 U.S.C. § 926(b) and 83 Federal Register 13456, Firearms Policy Foundation
and Firearms Policy Coalition, through its counsel, Firearms Industry Consulting Group, a division
of Civil Rights Defense Firm, P.C., hereby formally requests opportunity to be heard on ATF
2017R-22, RIN: 1140-AA52, prior to the enactment of any final rule.

Thanking you for your time and assistance in this matter, | am

Respectfully Yours,
Firearms Industry Consulting Group

Jéiia G. Prince

joshua@civilrightsdefensefirm.com
jgp/web
Matter no. 10377

Firearms Industry Consulting Group® (FICG®), a division of Civil Rights Defense Firm, P.C. * 646 Lenape Road, Bechtelsville, PA 19505 ¢ 888-202-9297
FirearmsIndustryConsultingGroup.com ¢ © 2007 - 2016 CivilRightsDefenseFirm.com .
Your PA Firearms Lawyer® and PA Gun Attorney®. Also home to Armor Piercing Arguments®! EXthIt A, Pg. 91 3
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Exhibit 35

(FPC’s Letter in Opposition to the ANPR of January
25, 2018)
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FIREARMS
POLICY
COALITION

Thursday, January 25, 2018

VIA FAX (202-648-9741) & FEDERAL eRULEMAKING PORTAL
(http://www.regulations.gov)

Vivian Chu

Mailstop 6N-518

Office of Regulatory Affairs

Enforcement Programs and Services

Bureau of Alcohol, Tobacco, Firearms, and Explosives (“BATFE”)
99 New York Ave. NE

Washington, D.C. 20226

Docket No.: 2017R-22
Docket ID: ATF-2018-0001

Regarding: Advance notice of proposed rulemaking; request for comments re
“Application of the Definition of Machinegun to Bump Fire Stocks
and Other Similar Devices”

Position: STRONGLY OPPOSED

Dear Ms. Chu:

I write you today on behalf of Firearms Policy Coalition (“FPC”)—a
grassroots, non-partisan, 501(c)4 public benefit organization—and our law-
abiding members and supporters across the United States. The purposes and
objectives of FPC are to protect and defend the Constitution of the United
States and the People’s rights, privileges and immunities deeply rooted in this
Nation’s history and tradition, especially the inalienable, fundamental, and
individual right to keep and bear arms; to protect, defend, and advance the
means and methods by which the People of the United States may exercise
those rights, including, but not limited to, the acquisition, collection,
transportation, exhibition, carry, care, use, and disposition of arms for all

lawful purposes, including, but not limited to, self-defense, hunting, and

4212 NORTH FREEWAY BOULEVARD « SUITE 6 + SACRAMENTO + CA « 95834
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Regarding:  Docket 2017R-22 (ANPRM re “Application of the Definition of Machinegun to
Bump Fire Stocks and Other Similar Devices”)

Position: STRONGLY OPPOSED

Page: 20f6

service in the appropriate militia for the common defense of the Republic and
the individual liberty of its citizens; to foster and promote the shooting sports
and all lawful uses of arms; and to foster and promote awareness of, and public

engagement in, all of the above.

Specifically, we write you to express our concerns about and strong
opposition to the Bureau of Alcohol, Tobacco, Firearms, and Explosives
(hereinafter “BATFE”, the Bureau)’s advance notice of proposed rulemaking
(“ANPRM”) regarding the “Application of the Definition of Machinegun to
Bump Fire Stocks and Other Similar Devices” (no. 2017R-22, online at
https://'www.federalregister.gov/d/2017-27898). Some FPC members and
supporters currently own, or plan to own, devices that would be subject to the
proposed rulemaking. Unless otherwise specified, the following comments are

responsive to multiple questions presented in the BATFE’s ANPRM.

This troubling ANPRM raises serious constitutional concerns, including
the violation of the separation of powers, abdication or improper delegation of
authority, violation of fundamental rights guaranteeing citizens due process,
protection against discriminatory and arbitrary enforcement of vague laws,
and violation of the Takings Clause—not to mention an affront to the
fundamental, individual Second Amendment right to keep and bear arms.
Should the Department of Justice (“DOdJ”) and BATFE pursue this attempt to
unlawfully and unconstitutionally exceed their statutory authority through
regulatory efforts like this targeting these non-firearm devices, FPC (and

almost certainly many others) will be forced to seek judicial relief.

The DOJ and BATFE clearly lack the statutory authority to re-define
the targeted devices as “machineguns.” Indeed, as Mr. John R. Spencer (then-
Chief of the BATFE’s Firearms Technology Branch) admitted in his letter
dated June 7, 2010, “bump-fire” stocks have “no automatically functioning

mechanical parts or springs and performs no automatic mechanical function
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Regarding:  Docket 2017R-22 (ANPRM re “Application of the Definition of Machinegun to
Bump Fire Stocks and Other Similar Devices”)

Position: STRONGLY OPPOSED

Page: 3of6

when installed....Accordingly, we find that the ‘bump-stock’ is a firearm part
and is not regulated as a firearm under Gun Control Act or the National
Firearms Act.” (See BATFE letter 903050:MMK, 3311/2010-434, available
online at http://bit.ly/atf-re-bumpfire-stock.) BATFE even expressly concedes
in the “Requests for Public Input” of this very ANPRM that: The “[BATFE]
does not have the authority to regulate firearm parts and accessories...” (See
“SUPPLEMENTARY INFORMATION” subsection III, “Requests for Public
Input”, online at http://bit.ly/batfe-anprm-bumpfire-stocks.)

The Congress, through its enacted legislation, has specifically defined
the term “machinegun” to mean a “weapon which shoots, is designed to shoot,
or can be readily restored to shoot, automatically more than one shot, without
manual reloading, by a single function of the trigger.” 26 U.S.C. § 5845(b).
(While the term also includes “the frame or receiver of any such weapon, any
part designed and intended solely and exclusively, or combination of parts
designed and intended, for use in converting a weapon into a machinegun, and
any combination of parts from which a machinegun can be assembled if such
parts are in the possession or under the control of a person,” those provisions
are not relevant here.) And BATFE has adopted a definition of “machine gun”
(at 27 C.F.R. §478.11) that, appropriately, mirrors the statutory definition.

“Bump fire” stocks and similar subject devices are not “firearms” or
“machineguns” under the law. And the regulatory definition cannot be
expanded to include such devices without prior authorizing legislation
similarly expanding the definition of “machinegun” under the statutes. Util.
Air Regulatory Group v. EPA, 134 S. Ct. 2427, 2445 (2014) (quoting National
Assn. of Home Builders v. Defenders of Wildlife, 551 U.S. 644, 665 (2007) (“An
agency has no power to ‘tailor’ legislation to bureaucratic policy goals by
rewriting unambiguous statutory terms. Agencies exercise discretion only in
the interstices created by statutory silence or ambiguity; they must always

‘give effect to the unambiguously expressed intent of Congress.”); Wyeth v.
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Regarding:  Docket 2017R-22 (ANPRM re “Application of the Definition of Machinegun to
Bump Fire Stocks and Other Similar Devices”)

Position: STRONGLY OPPOSED

Page: 4 of 6

Levine, 555 U.S. 555, 588 (2009) (conc. opn. of Breyer, J.) (citations
omitted)(“[A] federal agency may pre-empt state law only when and if it is
acting within the scope of its congressionally delegated authority . . . [for] an
agency literally has no power to act, let alone pre-empt the validly enacted
legislation of a sovereign State, unless and until Congress confers power upon
it.”).

That is the end of the analysis, and this proposed rulemaking (no.
2017R-22) should be abandoned or withdrawn accordingly.

However, we also address some of the questions in the ANPRM.
Specifically, as to question 21 (“In your experience, where have you seen these
devices for sale and which of these has been the most common outlet from
which consumers have purchased these devices (e.g., brick and mortar retail
stores; online vendor